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FAPE

To provide a FAPE districts must:

» Identify, locate, and assess students with suspected
areas of disability (a.k.a. “child find");

= Develop an appropriate IEP for each eligible child;
and

* Implement the IEP in a timely and consistent manner.
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FAPE

Some examples of substantive FAPE violations:

* Not addressing all of student’s needs;

« Not offering sufficient services; and

* Failure to implement some part of a student's IEP.

Some examples of procedural FAPE violations:
* Missed timelines;

« Missing IEP team members; and

» Failure to provide prior written notice.
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CDE Complaints




CDE Complaints

+ California Department of Education receives and
#nvaagFates complaints alleging noncompliance with
spec

education laws.

CDE Complaints: Jurisdiction

* When LEA fails to comply with:

— applicable law or regulation governing special education
— due process procedures

* When Complaint indicates:
- child may be in immediate physical harm; or
— health/safety/welfare of a child is threatened

+ When Studen| does not receive the services in histhar IEP
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Process

(1) Complaint

(2) Notification of Investigation
(3) Request for Information
(4) Response

(5) Investigation Report
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Timelines
Taner = Decision: 60 Days
»
5 Appeal/ Reconsideration: 30 Days
o
W
N
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OCR Complaints

OCR Complaints: Jurisdiction

+ The Office of Civil Rights receives and invesligates
complainis alleging violations of:

~ Section 504 of the Rehabilitation Act of 1973

— Age Discrimination Act of 19756
— Title Il of the Americans with Disabililies Act of 1990

— Title Vi of the Civil Rights Act of 1964 (7 L -
~ Title IX of the Education Amendments of 1972 W{ | presrents QLA i*;

- Boy Scouts of America Equal Access Act
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Process

1. Complaint Notification

2. Investigation

A. Data requests

B. Interviews

3. Letter of Findings

OCR Complaint Process

Trends:

~Bulying ‘1(@«\&‘&.@4—/ FooUteem {(Fuh’nh i

— Service animals
— Sex discrimination -

— Discipline
— Instructional minutes

SCED + ry.
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OCR Interviews

% '-'b 4
* Preparation

+ Objeclives

+ Telephonic/ In-person

» Counsel

+ Minors




Resolutlon Process

Prior to Letter ol Findings After Letter of Findings

~ Early Complaint Resolution - No Voluntary Resolution

~ Voluntary Resolution — Letter of Impending
Agreement Enforcement Action

- Monltoring of - Adminlstrative
Implementation Enforcement Action
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Responding to the Complaint

* Response

» Declarations

+ Exhibits
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CDE/OCR Complaints: Role of Administrator

Once a complaint is received:

—Gather facts
—Consider contacting attorneys o
—Conduct internal investigation
—Prepare response

V"
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CDE/OCR Complalnts: Role of Administrator

If Corrective Action/ Resolution Agreement
—Calendar deadlines
—Inform staff of any items they are responsible for

—Evidence of compliance
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CDE/OCR Complalints: Potential Remedies

» Develop procedures to address issue

* Prepare memorandum to staff to remind them of legal
requirements

» Order District to Convene IEP meeting
« Compensatory Education
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Potentlal Remedles

gt Circuit:
Attorneys’ fees available for successful CDE complaint,
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Mediation-Only

Mediation Only & Due Process

The Office of Adminisiralive Hearings presides over
Mediations and Due Process Hearings

OAH has jurisdiction lo hear claims arising under the
tndividuals with Disabililies Education Act (IDEA)

OAH Statistics: 2014-20156 Fiscal Year

Medlation-Only Request 224
|Hearing Request 3714
Outcomes
Settlement at Resolution Session 166
|Settlemant at Mediation 1375
Settled Elsewhere 1408
|Hearing Decisions 79
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What Is Medlation-Only?

Arequest to resolve a dispute through the mediation
process, prior to filing for a due process request.

~ Enables resolution of disputes prior to hearing
- Non-adversarial in nature

- No attorneys
(;«‘ﬁﬂ-‘:!{." :‘/
f / ¥,
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Medlation-Only

Confidentiality: :
nphiry s duisprsen Jrry
- May not be used as evidence in a due process
hearing

= Includes oral communications and documents
prepared for/during mediation

- No mediator may testify at a hearing

[lownosmth — .

MedIlation-Only

What to Expect:

— Mediator introduces herself and her role
~ Mediator lays ground rules
- Each party provides a brief summary of its position

— Negotiations begin—private meetings are called
“caucuses’

— All reasonablé options are explored
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Medlation-Only

* Scheduled within 15 days after state receives the
request

= Completed within 30 days after receipt of request

» State bears the costs
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Medlatlon-Only

Mediation can also be held:
— After a due process hearing complaint is filed, OR
— After the hearing has begun - not wwi
g g n M'\Aﬁm M f':\ls
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Medlation-Only: Role of Administrator

= Ensure you have authority to settle on day of mediation
« Know student’s case history

« Determine appropriate parameters of settlement, if
applicable

» Consider all options - ) !!
(U

T
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What Happens If Medlation Resolves the Conflict?

* Parties must execute a legally binding agreement that:
— Sets forth the resolution
— Signed by both parties
— Enforceable by any state or federal district court

Mediation-Only: No Agreement

What happens if mediation fails?

* Parties may file for due process
* Mediator may assist in identifying issues

* Parents must be notified of their rights
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Due Process Hearing
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Due Process Procedures (Overview)

.

Complaint
* Response
Resolution of Session
+ Mediation

* Hearing

¢+ Hearing Decision
+ Appeal

Lozano Smith

Parent Filed Complaint

* Parent/guardian may file a complaint for any alleged
violation of the IDEA

* Two-year statute of limitations _
— The violation occurred not more than two years
before filing party knew or should have known about
the action
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District-Filed Complaint

District may file a complaint if: co,\h\\\?“\}\

+ Parent refuses to consent to a?\IEP or assessment plan
¢ Parent requests an IEE at public expense

» Two-year statute of limitations
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The Complaint

Complaint must include
— Name and address of the child

— Name of the school =~ i
g&{ sl ]
E —

— Description of the problem

— Facts and a proposed resolution i
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Notice of Insufficlency

What if the complaint isn't adequate?

Notice of Insufficiency
— 15 days to file

— Grounds: complaint does not meet the formal
requirements or give adequate notice of the issues

- Hearing officer decides in 5 days
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Notice of Insufficlency

What happens if the complaint Is
found to be insufficient?

— The complaining party may
filed an amended 7
complaint

— The amended complaint
restarts all timelines

N/ TR
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Response

« 10 days to respond
+ Must include:
- Explanation of District actions
- Description of other options considered

- Description of evaluation procedures,
assessment, record, or report used as basis
of action

— Other relevant factors
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Resolutlon Sesslon

+ Timeline

+ Who

Resolution Sesslon: Role of Adminlstrator

* Arrange meeting with Parents
+ Know student’s case history
» Consider all options

+ Draft agreement if resolution is reached

Lozano Smith
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Resolution Sesslon

* Need not be held if
- Parties agree to waive the meeting
- Parties use mediation process instead

S hL .

Resolutlon Agreement

agreement
» Cooling off period
Lozano Smith

+ If settlement, parties must execute a legally binding

Pre-Hearlng Medlatlon

Velunkana,
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10-Day Settlement Offers

+ Attorneys’ fees will not be awarded for legal services
provided affer an offer of sefllement if:

- __[lgr is timely made (more than 10 days before
__proceeding). - -

— Offer is not timely accepted (within 10 days)
— Relief granted is not more favorable than the offer
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Prehearing Conference Statement

« Clarify issues and raise pre-trial motions
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Burden of Proof

+ Burden of proof is on the party seeking relief in an
administrative hearing under the IDEA.

Lozano Smith .
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The Judge

* Hearings are conducted by administrative law judges
(ALY)

* Wil never have the same ALJ in hearing and mediation
» One pre-emptory challenge

Parental Rights

* Open or closed hearing

OBl

» Presence of the child at
issue

:yitlli %

+ Interpreter %3
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Due Process Hearings

+ Each party to a hearing has the right to:
- Present evidence

- Confront, cross-examine, and compel witness
attendance

— Prohibit introduction of evidence not disclosed at least
5 days before the hearing

Lozano Smith
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Hearing: Role of Administrator

* Exhibits

» Witnesses

« District's representative
at hearing

| + Testimony

Cd.;ppu-f W Wl ey /_!utcu,(_. A

Potential Remedles

L IEP

« Compensatory Education — Koo
« Change of Placement
« Assessment

+ |EE

¢ Reimbursement
» Attorneys’ fees

Lozono Smith "
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Attorneys’ Fees

» Acourt may award reasonable attorney’s fees as part of
costs.

* Awarded to:
— Parent
—LEA
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Potentlal Remedles

* 685 hours of compensatory education
Student v. Clovis Unified School District (2008)
OAH Case No. 2008080686.

* 600 hours of compensatory education
Student v. Ravenswood City School District (2010)
OAH Case No. 2010020941.

Potentlal Remedies

What about prospective private placement?

Lozano Smith i
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Takeaway

v

ahokl  (ual {%p.hcu} - uf aé Sefd
| LA, Mwhosy)

+ Take an active role in responding to Complaints.
* Conslder Early Resolution Strategles.
« Preparel

Questions

Lozano Smith
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aruiz@lozanosmith.com

7404 N Spalding Avenue
Fresno, CA 93720
T 559.431.5600 | F 559.261.9366

Education Practice Areas Bar Admission
J.D., University of San Diego School of Law Labor & Employment California, 2012
B.A., University of California, Los Angeles Students

Special Education

Charter Schools

Overview

Amanda E. Ruiz is an Associate in Lozano Smith’s Fresno office. Ms. Ruiz represents school district clients, focusing on
the Labor & Employment, Students, Special Education and Charter Schools practice areas. Ms. Ruiz has experience as a
full-time staff attorney at a County Counsel’s Office, where she counseled and represented the County in civil and
criminal cases, including civil commitment proceedings, bench trials, and examination of witnesses. Her experience
extends to the California Welfare and Institutions Code, California Evidence, Criminal, Probate, Family Law, and Civil
Procedure. She has represented county departments of behavioral health, social services and agriculture, and assisted
with research and drafting of documents related to a high-profile personnel matter and Public Employment Relations
Board appeal.

During law school, Ms. Ruiz was a legal intern for the California Attorney General’s Office, Criminal Division and the San
Diego Public Defender. She also served as a judicial extern for the Honorable Charles S. Poochigian, California Court of
Appeal. These experiences have given her deep experience in analytical and legal research and writing.

Education
Ms. Ruiz earned her Juris Doctor degree from the University of San Diego School of Law. She earned her Bachelor of Arts

degree in Political Science from the University of California, Los Angeles.



WHO WE ARE & WHAT WE DO

Lozano Smith is a full-service education and public agency law firm
serving hundreds of California's K-12 and community college districts,
and numerous cities, counties, and special districts. Established in 1988,
the firm prides itself on fostering longstanding relationships with our
clients, while advising and counseling on complex and ever-changing
laws. Ultimately, this allows clients to stay focused on what matters most
—the success of their district, students and communities they serve.
Lozano Smith has offices in 9 California locations: Bakersfield, Fresno, Los
Angeles, Monterey, Petaluma, Redding, Sacramento, San Diego and
Walnut Creek.

AREAS OF EXPERTISE
u  Charter Schools
= Community Colleges
= Facilities and Business
® Labor and Employment
= Litigation
= Local Government / Municipal Law
= Public Finance
= Special Education
= Students
= Technology and Innovation

COST CONTROL is always a huge issue in education and an area we
have mastered. We recognize and understand the financial restraints
placed on those in education and work tirelessly to provide the very best
legal representation with those limitations in mind. One of the best ways
we keep legal costs to a minimum is through strategic, preventive legal
services. These include Client News Briefs to keep you up-to-date on
changing laws affecting education. In addition, we offer extensive
workshops and legal seminars which provide the tools needed to
minimize liability, thus reducing the need for legal assistance down the
road.

CLIENT SERVICE is our top priority and we take it very seriously. With
premier service as the benchmark, we have established protocols and
specific standards of practice for each of our offices statewide. Client
calls are systematically returned within 24 hours and often sooner when
required.

DIVERSITY IS KEY and we consciously practice it in all that we do. It
is one of our core beliefs that there is a measurable level of strength and
sensitivity fostered by bringing together individuals from a wide variety
of different backgrounds, cultures and life experiences. Both the firm and
the clients benefit from this practice, with a higher level of creative
thinking, deeper understanding of issues, more compassion, and the
powerful solutions that emerge as a result.



Disclaimer:

These materials and all discussions of these materials are for
instructional purposes only and do not constitute legal advice. If
you need legal advice, you should contact your local counsel or an
attorney at Lozano Smith. If you are interested in having other in-
service programs presented, please contact
clientservices@lozanosmith.com or call (559) 431-5600.
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All rights reserved. No portion of this work may be copied, or sold
or used for any commercial advantage or private gain, nor any
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to use such copy intact and solely for the internal purposes of such
client.



